lese 1766, 


vd Augult 1766, 


« of Money as hath been or may be appropriated or di 


- 
1 


* k 2 9) Appellant. 


4 


The Earl of Mortan, . : 2 0 @ Reſpondent, 


The Appellant's C ASE. 


Fat late Earl of Merion, the and Reſpondent's Father, had by bis firſt Wife, Agatha Hallhirin, (with 


| whom he got no Fortune) ſeveral of whom the Reſpondent and Mary Douglas are the only Survivors, 


In 1954, the ſaid Karl married his feeond Wi ee obn Heatheote's Daughter, and by Settle- 
ment previous to the Marriage ** between the Earl of Merten of the one Part, Bridget Heatheote, with Conſent of her 
4 Father Sir Joby Heatherte, on the other Part,“ in Conſideration of the then intended Marriage, 4nd of 14,000/. paid as 
the ſaid s Fortune, the Karl became bound to ſecure to Bridget, in caſe ſhe ſhould ſurvive him, a clear free An- 
nuity of 1000 L. out of his Eftates in Scorland, and to ſecure to the Children of the Marriage the Sum of 26,000 /. to be 
divided, in caſe of one Son and one Daughter re Event which happened) by 14,000 /. payable to the Son, at the firſt 
Term of Whitſunday or Martinmas after the Earl's Death, and the Son's attaining the Age of Twenty-one, arid 12,000 J. to 
the Daughter at the firſt Term of I hitſunday or Martinmas after the Earl's Death, and her attaining the Age of Twenty-one, 
or Day of Marriage, with legal Intereſt for each Child's Portion from their teſpective Terms of Payment: Then comes a 
Provlſo, that notwithſtanding theſe Terms of n in caſe Bridget ſhould ſurvive the Earl, 14,000 J. only of the 
26,000 J. ſhould be or bear Intereſt during her Life, and the Reſidue at the firſt Term after her Death; and, laſtly, 
a Declaration, ++ That whatever Payments might happen to be made by the Earl to the Child or Children of the Marriage, 
of their reſpective Portions above-mentioned, before the ſeveral Terms of Payment thereof, ſhould be imputed pro tante in 


„ Satiefuction of the ſame.” The Truſtees in this Settlement wore ſoon ufter infeofed in the Earl's w Eſtates in Scot- 


land, for ſecuring the Jointure and Children's Portions, . n 


By Indemture Tripartite of the ſame Date with this Marriage Settlement, made between the Earl of the firſt Part, Pridget 
Heathtiti of the ſecond, and Sir John Heathcote and Daniel Wray of the third Part, after reciting the intended Marriage be- 
tween the Karl and Bridget Heathcote, and that at a Treaty thereon, it was agreed, that Part of Bridget's Marriage Portion, not 
exceeding 69007. ſhould be laid out in the Purchaſe of a Meſſuage or Deen, within or near the City of - 
minſter ; and that the ſame ſhould be ſettled in Truſt, to and for the Uſe of the Earl for Life ; then to Bridget for Life; and 
in caſe that at the Death of the Survivor of the Earl and Bridget, there ſhould be an eldeſt or only Son of the Marriage ſur- 
wing, und also one or more other Child or Children, then to the Uſe of ſuch eldeſt or 15 Son, and other the Child or 
Children, in ſuch Parts, Shares and Proportions as the Earl; by any Decd or Writing, or by his Will, ſhould dire& or 


The Earl was ſciſed and poſſeſſed of very conſiderable real and perſonal Eſtates, all In his own Power, without Entail or 
Reſtriction; and alſo had, by Deſcent from his Father, a Wadſet or Mortgage over the Earldom of Orkney, redeemable by 
the Crown on Payment of 39,000 J. which by AQ WI. 1 1742 was velted irtedeemably in the Earl and his Heirs, 
diſcharged from any Power or Right of Redemption in the Crown, | we 


A d | b 
In 1766, the Earl ſold his Orkney Eſtate to Sir Laurence Dundas for 63,000 J. whereto the Reſpondent, though unneseſſa- 
"ly, but at the Purchaſer's Deſire, was a Party; and, at the ſame Time, the Earl ſpontaneouſly, and of his own free Will, 
fignified his Intention of ſettling 30, ooo i. Part of the Purchaſe- Money, on the Reſpondent, and the Repreſentatives of the 
amily of Mongo and he executed a Deed for that Purpoſe in Ju that ſame Yeur, | EY 


Of this Date, the Farl made and publiſhed his Laſt Will, reciting his Marriage Settlement ; whereby it was covenanted, 
That 26,000 /. mould be raiſed for Portions: for the Children of that Marriage; and that 6, 00 J. Part of the Counteſs's 
Fortune, or ſo much thereof as ſhould be requiſite; ſhould be laid out in the Purchaſe of a Houſe, in Truſt for the Earl and 
Counteſs, and the Survivor of them, for Life, and for the Children of the Marriage, in ſuch Proportions as the Earl ſhould 
direct and appoint ; and further reciting, T'hat the Teſtator had purchaſed a Houſe ſituated in Brook-freet, in the Pariſh of 
St. George, Hanover«Square, with Part of the 6000 J.; that he had at preſent only a Son and a Daughter by the Counteſs , 
and therefore he directed, that the ſaid a6,000/, ſhould be divided among his Children in the following Manner, viz, 
12,0001. to Bridge Douglas, his Daughter, and 14,000 J. to John Dengls his Son; and that, after the Counteſs's 
Death, the Houſe in Breok-freet ſhould be divided between his ſaid Son and Daughter, ſo as that Lady Bridget ſhould have 
one-tenth Part, and Joh Denglas the remaining nine-tenth Parts thereof, He bequeathed to the Counteſs 500 J. for Mourn- 
ing, his Carriages and Conch-Horſes, and gave her, while ſhe remained unmarried, the Uſe of all his Silver Plate that 
ſhould be in dis Houſes in Brook-fAreet und Chiftvict; and after her Death or ſecond Marriage, gave the ſaid Plate to his 
eldeſt Sch, the Reſporident; and further gave the Counteſs, while ſhe remained unmarried, the Uſe of all his Houſchold 


Goods, Furniture, r. . his Houſe in Brook-Arect,” and from and after her Death, or ſecond Marriage, to his Son 


Jobn Deuglat : and in of his Death before the of 'Twenty-one without Iſſue, he gave the ſame to the * 
and to his (the Teſtator's) Daughters, Lady Mary and Lady Bridget P equally, He then gave all his Books, Ma- 
thematical Inſtruments, Meduls, Gems, and Impreſſions from s (all which were well choſen, and of conſiderable 
Value) to the Reſpondent, his eldeſt don; and deviſed to his Son * 
with the Appurtenances and Houſehold Goode therein; declaring, that the Counteſs ſhould have the Liberty of livi 
therein, and uſing the Furniture during her Life or Widowhood z hut if ſhe died or married before his Son 7o alin 
wenty-one, then he deviſed the ſaid Houſe and Appurtenances to Sir Gilbert Heathcote and Fobn Heathcote, upon Truſt that 
ey, of the Survivor, might, if ghey or he thought proper, ſell the ſame, with the Furniture; and if they did, he gave the 
Money arifing ſrom ſuch Sale to his ſaid Son 7 for his, own p Uſe and Benefit ; but if his ſaid Son died beforg 
attaining Twenty-one without Iſſue, We, he gave ſuch Money to his Son the Reſpondent, and Lady Mary and Lad Bridget 
Douglas, equally to be divided among them z but If the Houſe, c. ſhould not be fold, and his Son John died before T wenty- 
one without Iflae, be then gave it to his [Daughter coy} Sky ap and if ſhe died before Twenty-one. without Iſſue, he gave 
It to his Son Lord Aerdbur, the Reſpondettt, and his Heirs for ever, —He gave to his Son Je, all oO Capital in the 4 by 
Bank of Seenland, nnd to his Daughter Lady: Mary Douglas 100 Aftions in the French Ke. India Company ; and then 
elared us follows: It is my will and. Meaning, that my perſons) Eſtate in 1 ich I ſhall be poſſeſſed of at the 
« Time of ny Death, and not otherwiſe diſpoſed of by this. my Will (except ſuch Sum of Money as Kath been or * be 
00 . of dire ted by me to be laid out in the Purchaſe of Lands = Hereditaments in Scotland, for the Benefit of 
6 el Lord Abewdowr; and failing him his Iflue, or any other Perſon ſucceeding to the Title of Earl of Morton, or ſu 
« Part thereof 3s ſhull- not in my Lifetime- have been laid out in ſuch Purchaſe} ſhall „Ne wards paying the ſ. 
«gum of 12,0001,” Part of the ſaid Bum of 26, 000 “, herein before appointed for 994 1 Lady ridget 2 
Dre 
„% Hritein called und in the Kin of France, not by me herein before | except m 
* rected by me to be laid cut in the Purchaſe of Lande in Scotl as 
as ſhall 4 in my Lifetime, have been laid ot in ſuch Purchaſe) to my * — 


« aforeſaid, or ſuck Part 


+ the Appellant, his Manſion-Houſe at Chiſwick, 


— 


) 


13th Sept, 1768. 
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poſit me, with Conſent of Shot» Charles, Lord Aberdour, dated the 1 
% Days of July 1566; And now feeling that I am reſolved to provide, fertle, and ſecure the Sum | 
„% Price f the ſaid Eftate, to be en and laid out in the Purchaſe of Lands in Scatland ** Therefore the ſaid 
himſelf, his Heirs, Executors, and Succefiory, to to Almander Tait, one of the principal Clerks in the Court 
in Scotland, and Alrvander Farqubarſin, Accountant in Edinburgh, or the Survivor of them, the Sum of 

firſt Term of TY or Martinmat after his Death, in Truſt to be laid out in the Purchaſe of Lands, to 
and ſettled in favour of the Reſpondent, and the Heirs Male of his Body, e. Proviſo, „ av'it is hereby g 
« declared, That in caſe I ſhall at any Time hereafter purchaſe Lands in Scotland, and ſhall rake the Rights in fa 
« the ſaid Sholts Charles, Lord Aberdour, and the Heirs Male of his Body, in Fee ; that in that Caſe the Sums pai 
« laid out by me for the Price of ſuch Lands, as the fame ſhall be ſpecified in the Rights and Diſpoſitions thereof, 

« held and onderfioed to be ln N je» texce of the” Asal 

« accordingly.” 


Of the ſame Date, the Earl exccuted a Deed of Entail'of the Lordſhip of Sener; and his other Eftates in Meld 
whereby he limited them, after his own Death, to the Reſpondent, and the Heirs Male of his Body; Remainder to 
other Heirs therein mentioned, f 


At this Time, as well as at that of * 1 his Will in the preceding Month of wh by far the greateſt 
the Earl's perſonal Eſtate was in England but in Tune, 1768, he purchaſed two ſeparate Pareds of Land in 
1417 J. 10s. Which, purſuant to the Proviſo in the Deed of Ofeber, 1567, mult pro tanto make” Part of 


39,000 1. 


In Jul, 1768, the Earl, in order to increaſe his Income by an higher Rate of Intereſt, was adviſed to 
of his Money, then in England, and which, by his Will, ſtood bequeathed to — — upon a 

land. And accordingly, 1 yu) he took an Afignment of an heritable Bond on the Eſtate of Robert Pringle of Clifton 

J. bearing Intereſt at Centum ; for the Purchaſe of which he remitted the Money from England to Scotland, 

y no Means intending the Appellant, his chief and reſiduary Legatee, by inveſting the 9, 000 J. in an heritable 
rity deſcendible to his Heir ; on contrary, fully determined ſtill to preferve them Part of fis perſonal Eſtate ſub- 
to the Diſpoſition in his Will, whereof there 1s rhe cteareſt Evidence, from his Lordſhip's Inſtructions to his Agent, 
to prepare a Need for ſecuring this Mortga to the Appellant, jn Part Performance of the Covenant in his Marriage Settle- 
ment, as appears from the following Cor ence between them : e 


a The ge eb. — 21 the _ ny to the Earl, _ 2 
ip at London as follows ; © p continues your lution of conv his Mr. 

0 lant) in Part Payment of de Proviſion pro tanto in — Contract of | 22 r 
40 Fall be ſent you,” ; 


f . v "ww Tet, 220 5 A 
The Earl anſwered in theſe Words: „ I ſtill continue my Reſolution of - conveying the 9,000 J. due the 0 
« of Cuſten, to my Son John, in Implemenit pro tante of the Frovifon made for him — Cora of Marriage.” r 


Mr. Farquharſon wrote to the Earl, «- Your Lordſhip is now infeſt in Cliften's Debt, and 1 ſhall fend a 
„ne (the Appellant)-in a Poſt or two.” WINE, * nenen 


Des N ee dt 5.4 
„Dr | eee nd hall gap the Form.of a Conpeyncce of it. my 


Mr. Farpuberſx wrot to the Earl, .. I ſend you the Form of a Conveyance of Cliſion's herieable VET 
2 — = bits — whatever, = chat Means, = —_ fail without ve 5 would = — Jahn, 
n o r p ar z and failing Sons u ridget, or an h | Blood, 

« would Garde Lady e te and their Ife. this * your Ladies undes .. 
e the third Line of the Page, and make a Subſtitution, 'failing him, to any other” Pecſon 


The Earl anſwered Mr. Farquherſon, ** 1f my Son Jobe ſhould die without Ifſue before be js Twenty-one, my Tatention 
is that the Debt ſhall go in equal Portions to * Lady Mary, and Lady Bridget ; and have thergfore px the 
« Clauſe in the following Words: To and in Favour of the ſaid —.— Douglas, and the Heirs of bis Body z; whom failing, 
« to and in Favour of Sholto Charles Lord Aberdour, the ary, and the Lady Bridget Douglas, in equal Portions, 
00 Query, Whether will this Subſtitution put it out of my Son Fobn's Power to make any different Did ition of that D 

« ſhall attain Twenty-one Years of Age, and * him to have no Heirs of his own ; be if it 
« have ſuch an Effect as to bar him, I would let the Walden rub in the Fog you hantane w + r 
” | | | | 4 


Mr. Farqubarſon being gone into the Country before this Letter reached Edi , it remained unanſwered till the Be- 
ning of Bade, when, he wrote the Earl a Letter (now in the A- eſſion) containing a Clauſe of Limi- 
tion ble to the Earl's Intention; and, as ſoon as it came to hand, the Deed was re-ingroſſed, and prepared for the 
Earl's Execution, It recites the original heritable Bond or Mortgage, the Affignment to dhe Earl, and "proceeds ; 
« Whereas, by Contract of Marriage, dated goth Fuly, 1755, entered into between me on the me Part, and Bri 
* Heathcote on the other Part, I bound and obliged me and my Heirs to make Payment to Gilbert and John Heathcote, as 
« Truſtees for the Uſe and Behoof of the Child or Children uf the ſaid Marriage, of the Sum therein mentioned, in the 
„ Events and at the Terms therein expreſſed ; declaring always, that whatever Payment ſhould happet to[be_ mc de by me 
* to the Child or Children of the ſaid Marriage of their reſpeQive Portions before the ſeveral 'Terma-of Payment thereof, 
„ ſhould be imputed pre tante in Satisfaction of the ſame; av the (aid Contract, to which Reference'ia had, more fully - 
« imports, —And ſeeing I am now refolved, in Implement prv texte of the Obligation preſtable om ma by the ſaid. Com- 
© tract of Marriage, to wake over and convey the ſaid hiritable Bond of 9, 000 J. de and in Favour of the Honourable Mr. 
i Fob Douglas only 1 rocreate between me and the ſaid Bridget Heathrote my Gpoute; therefore know ye me to- have 
« afligned and ; We, to and in Favour of te d My. - Douglas, and the Heirs to..be' lawfully procreate of 
| 75 X 8 nn 
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| of the 1 1th Oltobery tht Karl came to Londen from his Houſe at Ch vg, and, in returning the 7. 
was (019 +4 9 the wick & hu which inerenſed of) the F ; and on the Morning of the 12th, being in his 4 
foros, * nne tw re, and eneremety 30 vous to have the executed, he font his Secretary, Mr. F-+r th, to 


Lon bon 6 De of greg, N. h mel fo be 4 Norary, on Purpoſe to the executrd x rrenble 
a the Foros ff the cf frontend, Mr. Fred win weordingly in Sexrch of Mr. 17.75 but My, Devidon was 
mots Newry j wid beſides, if wis enderfiond to be neceffary to have two Notaries to 3 of that Sort, —'T hey went 
therefore te rey 's lan for Mr. Us f, and to Covendifs Squares for Mr, Mackenzie, the only Notaries admitted by the 
Court tf eden then in Londen far as they could been. Mr. Urquhart wis not to be found, and they were at laft 
obhiged to return to Ce! with only one Notary, vis. Mr. Md, and about 12 Clock that Day the above ro 
— conveying 9,000 b, heritable Bond, (after being read by his Lordſhip's Direttions at his Bedfide) was exe 
euted by the Notary for Lord Morton, in Preſence f Mr. hen and other three Witneſſes, The attefting Clauſe is in 
the following Words: © In Wimeſs whereof these Presente, written upon this and the thirteen preceding Pages of 
« famped Paper, by Thomas Forſyth my Clerk, are ſubſcribed by me, at Chiſwick, in the County of Middleſex, the Twelfth 
« Dey of Cane, One thouſand Seven hundred and Sixty-eight, before theſe Witnef-s, In Da idfon, Solicitor in 
„ Lande, Richord Loveday, Apothecary ut Hammerſmith, Jobe Stuart, my Butler, and the (aid Thomas fury, Wine 
« alſo to the two marginal Notes, one on the ſecond Page, the other on the fourth Page : By Command of the Right 
4% Honourable Jams: Far of Morton, who declared be could not write, by Reaſon of Infirmity, and touching the Pen, 
„% Kenneth donnie, Neonry Publick, do ſubſcribe theſe Preſents for him, as no other Notary, admitted by the Court 
« of Seſſion, could be found, In Preſence of the ſubſcribing Witnefles (Signed) Kenneth Mackenzie, N. p.— Davids 
« fon Wuneſ, Richard Loveday W itnefa, Jobn Stuart Witneſs, Thomas Forſyth Witneſs.“ 


The Earl died next Morning, and the Appellant, as his Deviſee, was infeoffed in the Mortgage under the above Con- 
veyance. 


The Reſpondent, immediately aſter his Father's Death, took Poſſeſſion of all his Books, Notes, Letters, and Memo- 


randums ; and he, together with the two Truſtees appointed for laying out the 30, ooo l. in Land in Scotland, inſiſted 
and procured Payment thereof from the Executors, FM = | 2958 


The Reſpondent ſucceeded to Eſtates, yielding upwards of _— Annum, _— only with the Counteſs Dowa« 
ger's Jointure of 1000 /. per Anmm ; the late Earl having, by his Will, diſcharged theſe Eſtates from the 26,000 J. ex- 
preſsly charged thereon-by bis Marriage SettJement for the Children's Fortunes of that wy 2 whereby the Reſpondent 
was immediately benefited to the Extent of 36, ooo J. beſides the Library, &c. valued at 3500 J. and, at the Dowager Coun- 
teſs's Death, he takes all the Family Plate, valued at 2000 J. and in caſe of the Appellant's Death beforeT wenty-one without 
Iſſue, he will be farther intitled to one-third Part of his Fortune, in common with his Siſters Lady Mary and Lady 
Bridget Douglas, But not content with all theſe Advantages, he has thought fit to attempt wreſting this 0,000 Mortgage 
from the Appellant, (for whom, and for whom alone, it is plain the late Earl intended it) on certain ſuppoſed Informa- 
lities in the Deed of Conveyance to him; and with this View, * procured a Precept of Clare Cenſlat, he got himſelf 
infeoffed in the Mortgage, and received one Year's Intereſt thereof; whereby the Appellant was forced to bring his Action 
in the Court of Seſſion, for eſtabliſhing his Right to this 9000 J. Mortgage and Intereſt, 


The Reſpondent in Anſwer alledged, 1ms, That the Deed 12th Oober 1768, whereon the Action was founded, being 
of an heretable (i. «. real) Eſtate in Scotland, not ſigned by the Grantor himſelf, but by one Notary only for him, is abſo- 
lutely void and null by the Statute 1579, which enacts, That Deeds of great Importance be ſubſcribed by the Parties, if 
„they can ſubſcribe, otherways by two famous Notarys, before four famous Witneſſes.” And the Validity of this Deed 
muſt be determined by the Law of Scofland.—2ds, That it is alſo null and void, at leaſt voidable at the Reſpondent's Suit, 
having been executed on Death-bed, in Prejudice of him tht Heir at Law 3 on which Ground he had brought an Action for 


\:tting it aſide, —This Action was „ conſoliduted with that brought by the Appellant. 


29th Nov. 1770. 


0 6th Dec, 1770. 


forth in the Appellant's Memorial ; an 


The Parties were heard before the Lord Ordinary, when the Reſpondent alledging, that the late Earl of Morton had been 
in a bad State of Health for a conſiderable Time before his Death, thereby inſinusting his Inability to judge of the Fitneſs 
of any Settlement of his Affairs: — The Appellant, in Anſwer thereto, offere+t prov: the following Facts: — That the Earl 
enjoyed better Health during the Summer 1768 than for ſome Years before: I hat on the 11th of Ofober, the Day on which 
he was ſeized with the Illneſs whereof he died, he had been at St. James's to take Leave of Count Bernftorff, the King of 
Denmar#'s Secretary of State :—-T hat he returned from St. James's to his Houſe in Brookfireet, where he gave Orders to ſome 
Workmen he was then employing :—— That he was that Day taken ill on the Road, returning to Chiſwick from Town: — That 
Mr. Hunter, the Surgeon who opened his Body, declared he could not long have ſurvived t Burſting of the Stomach, and 
that he might have been in his ordinary State of Health a few Hours before ſuch Accident :— That as ſoon as he was taken 
ill, he mentioned to Mr. Forſyth, his Secretary, his Deſire to execute the Conveyance to the Appellant as ſoon as the Vio- 
lence of the Pain would permit him: — That finding himſelf grow worfe, he did, of his own mere Motion, deſire Mr. 
Forſyth to ſet out for Londen to bring Notaries to execute the Conveyance z and that from the Time his Lordſhip got home, 

. five or fix Perſons were always t with him, 


The Lord Ordinary made the —— Order: « Orders the Earl of Morton, between and this Day ſe'nnight, to pro- 
« duce wa Letters mentioned in the Purſuer's (i. e. Appellant's) Memorial, or to admit that they are of the Tenor therein 
„ mentioned.“ a | 


The Reſpondent admitted, that Mr. Farquharſon's three Letters to the Earl relating to the Debt on the Clifton Eſtate, 
and the Earl's three Letters to Mr, Farquhar/on reſpecting that Debt, and the Conveyance thereof, were all of the Tenor ſet 
1 that there was no Occaſion of any Proof of the State and Condition the Earl was in 

at the Time of executing the Conveyance, there being ſufficient Evidence thereof in the Appellant's Particular of Facts, 


The Lord Ordinary thereupon made Aviſandum to the Lords, with the whole Cauſe, and ordered the Parties to lodge 
their Informations in the Lords Boxes againſt the firſt Sederunt Day in January next. 


In Obedience to this Order, Informations were given in for both Parties, and Council heard at the Bar, 


On the Part of the Reſpondent it was inſiſted, That the Deed of the 12th Ofober 1768, whereby the Earl conveyed to 


the Appellant the heretable Bond of 9000 l. WAS null and void Becauſe executed by one N „ have 
becn 7 on Death - bed. ; | y of otary, 24%. As aving 


With reſpect to the firſt of theſe, the Statute 1579, cap, Bo. was cited, by which all Writs (Deeds) importing heretable 
Title or other“ Obligations of great Importance are to be ſubſcribed and ſealed by the Parties if they can ſubſcribe, 
* otherways by two famous Notarys before four famous Witneſſes, otherways the ſaid Writs to make no Faith.” By this Sta- 
tute the Reſpondent infiſted, that the Deed in bo ergo reſpecting an heretable Title, having been ſubſcribed for the Party 
only by one „is clearly void and null, and can make no Faith, 


To this it was anſwered for the Appellant, That this Statute, made merely as a Protection againſt Fraud, ought not to 
be applied to a Caſe in which, by the tacit Admiffion of the Reſpondent (there not being an Inſinuation to the contrary) 
there is not the leaſt Pretence of Fraud or Impoſitionz it being, on the contrary, evident, that the Deed in queſtion was 
in purſuance of the Earl's uniform Intention with reſpect to the Diſpoſition of his Aﬀairs ;—That it could not be the 
Intention of the Statute to require the Obſervation of this Form, where, by the Circumſtances of Situation in another 


Country, 
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Ed monſton, 


bes, 1766. 
Pringle v. Prin- 
gle, 1767, 


That the Court of Seffion, in various TInftances, in confideratioen of 
Arridtly according to the Forms required by Law 
have he-n (ſtained, and Clergymen have 
dulgenee has been particularly applied where 
Country, of which the Caſes in the Margin 


That alſo in Detds founded Obligation, the Rigour of this Rule is diſpenſed 
to ſuſpeit Fraud in the — 2 „ Deed which the Party was under a legal Obligation to . 
Margin were cited by the Appellants, in Proof of this Propoſition, _T hat the Deed in Queſtion veings 
the — the Caſe, and as exprefaly declared in the Deed itſelf, in Implement pro fans 
tract, ought therefore to be ſuſtained, norwithinading the Informality of the Execution of one Notary, 


It was objefted, That the Marriage-Contraft Obligation for providing the A was much more than ſatisfied 
the Bequeſts in his Favour in his Father's Will ; and 0 12 —— 
dered as made in purſuance of that Contract. 


But this Objettion is of no Weight ; for at the Time of executing this the Will remained revokable at Pleaſure 
4 eee | 


Upon the other Ground, the Reſpondent inſiſted, That this C nce was abſolutely null, as having been made upon 
Deathbed in which Situation the Law does not permit any Diſpoſition of a real Right to be made, 


The Appellant admitted the general Rule of Law with reſpect to Deathbed Diſpoſitions ; but ſubmitted, that this Deed 
ought not to be conſidered in the Light of a Deathbed Diſpoſition ; for though the Execution of it was under the Earl's 
laſt Sickneſs, and recently before his Death, it is manifeſt, that the Reſolution of conveying the heretable Bond to the 
Appellant took Place when the Earl was in perfect Health: That he gave Directions for carrying that Intention into Exe- 
cution : That the Deed was accordingly prepared, and would certainly have been executed before he was taken ill, if it had 
not been unfortunately prevented by the accidental Delay occaſioned by the Abſence of his Agent from Edinburgh : That 
this Caſe ought not therefore to be conſidered within the Deathbed Law, the Object of which is, to protect the Inheritance 
of Heirs from being diſappointed or injured by Deeds of their Anceſtors, made in a Situation of natural Imbecility, and 
neceſſarily expoſed to the Influence and Impoſition of the Perſons immediately about them. | 


That precedent Obligation forms likewiſe in this Reſpect a Ground of Exception out of the general Rule of Deathbed. 
Sir Thomas Craig, who adopted the Law of Deathbed in its utmoſt Rigour, lays it down as poſitive Law, That Lands may 
be alienated upon Deathbed i alienatio inita eff ex contructu precedente egritudinem. The Caſes in the Margin (the two laſt of 
which were adjudged by your Lordſhips upon Appeal) are direct Authorities to this Point, 


That the Decd in Queſtion was in Performance of the Marriage Contract, ſo intended by the Earl, and fo expreſsly 
declared by the Deed itſelf; and upon the Ground of that Obligation, might be well executed, even upon Deathbed. 


With Reſpect to the general Nature of the Reſpondent's Claim, the Appellants ſubmitted, that it ought to be concluded, 
by the Circumftances under which it is made ; that although the Settlement made by the late Earl of his real and perſonal 
Property conſiſted of various Inſtruments, yet they ought all to be conſidered as making one Settlement, and in purſuance 
of one uniform Intention ; and that therefore the 2 Earl taking a very conliderable Succeſuon under that Settlement, 
ſhould be concluded from impeaching it in any vids Reſpect, | 


June 


In the Months 17 and Augu/t 1766, the late Earl made the final Settlement of his Affairs. The Sale of the Orkney 
Eſtate being then juſt concluded, 30,0001. Part of the Purchaſe-Money of that Eſtate, together with the whole of his real, 
and the Relidue of his perſonal Property in Scotland, beſides various other valuable Bequeſts, he allotted for the Inheritance of 
his eldeſt Son; the Reſidue of his perſonal * in ** and France, over and above 12,0004, ſettled for the Portion 
of his Daughter Lady Bridget, and various Bequeſts in favour of his Counteſs, his Daughter Lady Mary, and the Re- 
ſpondent, together with his Capital in the Royal Bank of Scotland, his Houſe and Eſtate at Chiſwick, and Nine-tenths of 
his Houſe in Brook-ftrect, was to be the Proviſion of the Appellant, the only Son of his ſecond Marriage, 


The Earl's Intention with reſpect to this Diſtribution of his P was ſo preciſe, that he added expreſs Clauſes in the 
different Inſtruments of the Settlement, to prevent either of his Sons from having any Claim againſt the Succeſſion of the 
other, beyond the Line of that Niſtribution, The Truſt Deed for ſettling the 30,000 J. Part of the Orkney Price, upon the 
Reſpondent (firſt executed 19th and 23d Fuly 1766, and renewed 16th Ofober 1767) contained an expreſs Proviſo, That 
if he ſhould thereafter purchaſe any Lands in Scotland, and tale the Rights in favour of the Reſpondent, the Sums laid out in ſuch 
Purchaſe ſhould be held in Payment pro tanto of the 30,000 I. and deducted from it accordingly. —On the other hand, he dire&s 
by his Will, 2d Ag, 1766, that the 12,000 J. charged by his Marriage Contract upon his real Eſtate in Scotland, for the 
Portion of Lady Bridget, ſhould be paid out of his perſonal Funds in England; and that the Lequeit to the Appellant, of 
the Reſidue of his perſonal Eſtate in England and France, ſhould, if amounting to the Sum of 14,0001. be in full Satiſ- 
faction of that Sum ſettled upon him by the Marriage Contract, and charged upon the real Eſtate in Scotland, which hereby 
became exonerated of the Charge of 26,000 J. which had been laid upon it in favour of the Iſſue of the ſecond Marriage, 


It is impoſſible for Intention to appear more evident than it does from theſe Inſtruments, - There is not a ſingle Circum- 
ſtance, or even Allegation, in the Cauſe, that the Earl ever changed that Intention in any ree,—lt is, on the contrary, 
eſtabliſhed by Evidence, beyond the Poſſibility of Doubt, that he continued to the Hour of his Death in the ſame uniform 
Intention with reſpect to the Diſtribution of his Property, by which the Settlement of it in July and Augy/t 1766 had been 
dictated, | | 


The Purpoſe of the Tranſaction, with reſpe& to the good l. now in Queſtion, is proved with Certainty by the Earl's own 
Letters, written at the very Time of the Tranſaction. Theſe directly prove, that in laying out Part of bis Englif Per- 
ſonalty upon real Security in Scetland, he had not the moſt diſtant Idea of altering the Diſtribution he had made of his Pro- 
perty, or lefſening the Share of it which he had allotted to the Appellant, —On the contrary it is manifeſt, that it was 
with immediate View to the Advantage and Intereſt of the Appellant that he reſolved to inveſt that Part of the Property 
ſettled upon him in a Fund of a permanent Nature, and yielding a larger Produce than it bore in the Stocks, 


The Purchaſe of the heretable Bond, now in Queſtion, took place u the 1ſt Aru, 1768. The various Letters 
of Correſpondence, above ſtated, between the Earl and his Agent, afford indiſputable vidence that the Earl had no In- 
tention of, changing thereby the Diſpoſition which he had made of his Property.—That the only Purpoſe of the Tranſaction 
was to inveſt Part of the Perſonalty bequeathed to the Appellant in a Fund of more Permanency and larger Produce ; and 
that though the Conveyance of the Bond was taken by his Agent to the Earl himſelf, and his Heirs and Aſfigns, the Pur- 
chaſe was in "Truth made for the Behoof of the Appellant, This the Agent appears manifeſtly to have underſtood from the 
Earl himſelf; for, on the very Day of the Purchaſe, he deſires his Directions with reſpect to the Conveyance of it to the 


Appellant, 


Under ſuch Circumſtances of the Earl's manifeſt Intention in the general Settlement of his Property, and in this parti. 
cular I'ranſaction, the Appellants ſubmitted, upon the ſtrongeſt Grounds of Equity, that the Reſpondent, taking a very 
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when he gave the Inftrudtions for it, no Regard was had to the Objection. : 


Another Ground of urged for the Appellant was founded on the Clauſe in the Truſt Deed ſettling the 40,000 J. 


of the Ortney Price upon the Ref which expreſol ides, That in caſe at Time thereafter the Earl ſhould 
— — Lands in Scotland, and he nigh in — his 2 — he Hei 
the 


ale of his Body in Fee ; that, in ſuch 
and deducted from it accordingly. 

Upon this Clauſe the Appellant inſiſted, that if the Reſpondent was entitled to the heretable Bond, purchaſed by the 
Jate it muſt be taken pro tante in Payment of the 30,000 J. ” 


To this it was objefted, 1f, That the Clauſe applies only to Purchaſes of Lands, and that an heretable Bond is not 
Land. 2dly, That it applies only to Purchaſes of which the Right ſhould be taken in Favour of Lord Aberdour, and the 
c Bond was taken to the Earl himſelf, bis Heirs and 


To theſe Objections it was anſwered, That Land is often uſed as a | 90 for real Rights ; and in this Caſe it 
manifeſtly to have been the Earl's Intention, that whatever Sum Id be laid out by him in real Purchaſes in Scot- 
land, to go to his eldeſt Son, ſhould be taken pro tanto in Satisfaction of the Truſt Deed for 30,000 /.—That the Will ex- 

that the Term Lands was here uſed for all Hereditaments, as it excepts out of the Diſpoſition of his per- 


preſsly proves, 
 fonal Eſtate in England ſuch Sums as he ſhould lay out in the Purchaſe of Lands and Hereditamentt in Scotland for the Benefit 


of Lord Aberdowr, Kc. That though the Right to this heretable Bond had not been taken in the expreſs Form of Limi- 

tation mentioned in the Truſt Deed, yet as the manifeſt Intention was, that whatever Rights of s ſhould come to the 

Reſpondent by his Father's Purchaſe, the Price thereof ſhould 45 in Satisfaction pro tanto of the 30, ooo /. the Reſpondent 
7 


taking ſo beneficial an Intereſt under that Deed, was neceſſarily concluded from contradicting, by the Rigour of Words, 
its manifeſt Intention in this Reſpect. 


Upon the whole, that either the 9000 l. in Queſtion muſt be conſidered, according to the clear Intention of the Party 
with reſpe&t to its Tranſmiffibility to Repteſentatives, of a perſonal Nature, notwithſtanding its being placed out on a 
= — or that, conſidering it as a real Right, the Purchaſe Money muſt be deemed to go in Part Satisfaction of 

30,000 


The Court pronounced the following Interlocutor: e On, Report of the Lord 97 and having adviſed the Infor- 
% mations binc inde, the Lords — the Proceſs of Kaige at the Inſtance of 212 of Morton againſt Mr, John 


« Douglas and his Guardians, with the Proceſs of Declarator at their Inſtance — the Earl ; and as to the Declarator, 
« they ſuſtain the Defences, aſſoila ie (i. c. abſolve) the Earl, and decern , as to the Reduction, they ſuſtain the 
« Reaſons of Reduction, reduce, decern, and declare accordingly,” 


lant, conceiving himſelf aggrieved by this Interlocutor, has 
22 r —— Agree 


from the ſame to your Lordſhips 3 and 
gs among other 


* 


ren 
1 Th the Difeſtion ion to the Validity of the Conveyance to the Appellant, of 12th Oober 1768, ought not to 
1. a | p er in this Caſe ; for that he Want of a ſecond N was — Neceſſity, from 1 


5 by procuring more than one: That the Law makes Allowances for fuch Circumſtances, and in general 
iſpenſes with the Omiſſion of Matters merely of Form, rendered impoſſible by the Situation under which 
the Deed is executed, and particularly when executed out of Scotland. 


That the Objection of Deathbed ought not to be allowed to operate againſt a Deed, which, thou finally 
executed in that Situation, had been determined, directed, and prepared the Party was in perfect Health. 


That the Deed in Queſtion was in Performance of the Earl's Obligation by his Marriage Contract 4 and that 
ſuch Desde are always held good, notwithſtanding any merely of Form, 


nn 22 „„ . LL ought to be con» 

; | ered as one general Settlement, ſo as to conclude the Reſpondent, taking a very beneficial Succefſion under 

| that Settlement, from controverting its Intention in any Reſpect:— That, from all the Circumſtances of the 

Caſe, and the expreſs Import of the Deeds themſelves, it evidently appears to have been the Earl's Intenti 
that the Appellant ſhould have the Whole of the perſonal P (excepting ſuch Things as are otherwi 

deg by the Will) which was at that Time ſituated in England — That the Purchaſe of the Bond in 

Queſtion was not with any Intention of changing the Diſpoſition of that Sum, or leſſening the Appellant's 

Succeſſion, but was, on the contrary, made ſolely with a View to the Appellant's Benefit, by inveſting the 

Money in a Fund of more Permarency, and better Intereſt, than that in which it then ſtood, 


III. That if the Reſpondent is to be held to have a preferable Title to this beretable Bond, the Sum of 9000 /. 
for the Purchaſe of it, muſt be deducted out of the Sum of 001 tid upon im bythe Tru Dead fo 
2+ to intitle the Appellant. to. immediate Repayment of that Sum of g000 (the whole Sum of 30,000 /, 

| having been paid to the Reſpondent) or to retain the heretable Bond as Security for it. 
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